STAFF REPORT

TO: Board of Zoning Adjustment (BZA)
DATE: May 13, 2016

RE: Case No0.16-101BZA - A request for an Appeal of an Administrative Decision pursuant to Section 151-
3.15 of the Clay County Land Development Code pertaining to the two (2) written interpretations given on
March 30", 2016, regarding to 1). Whether or not College or University as used in the Code and permitted by
right in C-3 zoning includes dorms or residence halls; 2). and whether or not under Religious Assembly,
Mega etc., in the definition includes any kind of residential option like homeless shelter, staff housing,
parsonage, or other use typical of many churches, synagogues, mosques, and monasteries. The applicant is
Doug Perry, The Church of Liberty, representing Millin Co., LLC.

Contact: Doug Perry, The Church of Liberty, representing Millin Co, LLC

Appellant 1: Doug Perry, The Church of Liberty, representing Millin Co, LLC

Appellant 2:

Site Location: Approximately 14518 Old Quarry Road S33 & 34| T53| R30
Site Size: 67.72+ acres

Existing Land Use and Zoning: Community Services District (C-3)-38.39+ Acres & Agricultural (AG)-29.332 + Acres

Zoning History: Conditional Use Permit (CUP)- Case-Feb.98-109CUP, Res# 99-284, 07/12/1999 (Tomorrow’s Gun
Range Today, LLC) Rezoning case- July 03-149 RZ, Res.# 2003-397, 08/25/2003(Inferno
Extreme Park-Paintball), Rezoning case-Sept. 15-136RZ, Res#2016-51, 02/29/2016 (Liberty
Farm PUD)-{proposed approx.. 6 acres of C-3 to R-SDM with PUD overlay—DENIED]

Surrounding Land Use and Zoning:

North —  Rocky Hollow Park (abutting), Watkins Ridge (R-1A), AG and R-1 zoned land

East —  Stockwell Acres 2005 (R-1A/AG), Stein Addition 2005 (R-1A), AG zoned land (AG), City of Excelsior
Springs (approx. ¥ mile)

South —  AG zoned land, City of Excelsior Springs (approx. ¥ mile)

West — Jeremy Acres (R-1A), Rocky Hollow 2" Plat (R-1A/AG), Rocky Hollow (R-1), AG zoned land
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REVIEW

Doug Perry, of The Church of Liberty (henceforth referred to as “TCOL”) representing owners Millin Co,
LLC (appellant). The property is located at 14518 Old Quarry Road, and is approximately 67.72+ acres.
The subject property is zoned Community Services District (C-3) approximately 38.39 acres and
Agricultural (AG) approximately 29.332 acres, as shown on Attachment B.

The appellant has requested an appeal of the Manager's administrative decision of a Clay County
Planning & Zoning Department Manager’s written interpretation pursuant to Section 151-3.14 (E) of the
2011 Clay County Land Development Code (LDC). [See Exhibit C]

Appellant’s request, February 6, 2016 [See Exhibit CJ:
1. Request for written interpretation “whether or not etc under Religious Assembly, Mega on page
266 of the Code includes any kind of residential option like homeless shelter, staff housing,
parsonage, or other use typical of many churches, synagogues, mosques, and monasteries”.

This definition is located in Section 151-15.1 Definitions of the LDC, specifically;

Page 266
Religious Assembly, A place of religious assembly that contains parking for more than 300
Mega cars or sanctuary seating for more than 450 persons, and may also

have accessory uses such as gymnasiums, school classes during the
week, day care, etc.

Manager’s response, March 30, 2016 [See Exhibit B]:

A residential use is not included in the accessory uses of a Religious Assembly, Mega.

Appellant’s request, February 6, 2016 [See Exhibit CJ:
2. Request for written interpretation of the “whether or not College or University as used in the
Code and permitted by right in C-3 Zoning district includes dorms and residence halls or not”.

This definition is located in Section 151-15.1 Definitions of the LDC, specifically;

Page 254
College and University [An educational institution or other institutions of higher learning that
Facility offer courses of general or specialized study leading to a degree.

Manager’s response, March 30, 2016 [See Exhibit B]:

Dorms and residence halls are not permitted by right in C-3 zoning districts.

The BZA may:

AFFIRM the Manager’s Administrative Decision as to Written Interpretation #1
REJECT the Manager’s Administrative Decision as to Written Interpretation #1
MODIFY the Manager’s Administrative Decision as to Written Interpretation #1
AFFIRM the Manager’s Administrative Decision as to Written Interpretation #2
REJECT the Manager’s Administrative Decision as to Written Interpretation #2
MODIFY the Manager’s Administrative Decision as to Written Interpretation #2
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16-101BZA - 14518 Old Quarry Rd

Appeal of Administrative Decision
Attachment A - Vicinitv Map
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ADDRESS: 14518 Old Quarry Rd, Excelsior Springs, MO
FROM Clay County Courthouse go east on E Kansas St turn Left on N Lightburne St/MO 33
Turn Right onto US-69N 9 miles
Turn Left on S McCleary Rd 1.6 miles

Destination will be on the Left
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16-101BZA - 14518 Old Quarry Rd

Appeal of Administrative Decision
Attachment B - Existing Conditions Map
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16-101BZA - Appeal of Administrative Decision

Exhibit A - Appellant Request for Written Interpretation (3 pages)

The Church of Liberty

118 N. Conistor, #8251, Liberty, MO 64068 — 816-255-5766
helpi@thechurchofliberty.com — www, TheChurchOfLiberty.com

To: Kevin Graham, Clay County Attormey

From: Doug Perry, The Church of Liberty

Date: Fobruary 6, 2016

Re: Official written clarification of Land Development Code language

We have reached an impasse with the Zoning stafl on a specific point in the Code that will require
clarification by Counsel. We are requesting a written clarification on this point as quickly as

possible as it may affect a lot of other decisions about our zoning requests and other issues before
the County.

We have said from the very beginning that “The Liberty Farm" was to be a teaching and training
institution, that people were coming there to; A) be a Church, B) live and work together, C) learn
how to do Permaculture, Vermiculture, Aguaponics, Hydroponics, power generation, animal
husbandry, mission training and many other things SO THAT we can go teach people in other
places and set up farms where they are needed. This is “Missional Agriculture” and many
denominations train people specifically in these areas. We also are a non-profit church that has the
right and privilege to train ministers, to license and ordain, to offer certificates or degrees to those
who complete a program of study that we have designed and approved.

The two guestions that we are asking are, first, whether or not the “ete” under *Religious
Assembly, Mega” on page 266 of the Code includes any kind of residential option like
homeless shelter, staff housing, parsonage or other use typical of many churches,
synagogues, mosques and monasteries. 'We note the Little Sisters of the Lamb convent in
KCK, the Rime Buddhist Center & Monastery, Forest Avenue Church and Grand Avenue
Temple that both have shelters. (All in KCMQ). All of these are simply zoned “Church.”
We believe that we have a right not manifest “church” as we are directed by our faith — and
that means living together, working together and worshiping together.

The second guestion is whether or not “College or University” as used in the Code and
permitted by right in the C-3 Zoning district includes dorms and residence halls or not. And
if not, WHERE arc examples of Colleges and Universities that have their property split up
into different zoning codes for each separate building or block of buildings on their campus.

Here is every mention of “College” or “University” in the Code,
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On Page 95 it says that “College or University™ is a permitted by right in the C-3 zoning.

On Page 254 it describes this term as: “College and University Facility — An educational
institution or other institutions of higher learning that offer courses of general or specialized study
leading to a degree.

On Page 197 it says that Colleges require “Schedule C” of the parking code because it's difficult
to determine the exact parking needs without more information. Some of the considerations in
Ttem 4 on Page 199 are “employees, students, residents or occupants,...” To us that means that
“residents” are one of the projected possibilities.

These are the only mentions of “College or University” in the Code except for a mention on Page
253 under “Business or Trade School™ which says “A use providing education or training in
business, commerce, language or other similar activity or cccupational pursuit, and not otherwise
defined as a home occupation, college, university, or public or private educational facility.”
Business or Trade Schoeol is permitted by right in C-1 and C-2.

On Page 258 there is an item “Group Residential™ that says: “The residential use of a site for
oecupancy by group of more than six persons not defined as a family, on a weekly or longer basis.
Typical uses include occupancy of fraternity or sorority houses, dormitories, residence halls,
boarding houses or fraternal orders.” This category shows up on Page 95 as permitted by right in
(-1, while Group Home is permitted in C-2 and C-3 with a Conditional Use Permit.

Further, despite that there is a “Residential” category on Page 95, we would argue that, for
example, there are other “Residential” uses under “Civie/Institutional” such as; Convalescent
Center, Detention Facility, Hospital, and Residential Treatment Facility.  There are also
“Residential® uses under the Commercial category on Page 96, such as; Bed and Breakfast,
Cabins/Rental, Campground/RV Park, and Hotel-Motel. There are also “Residential” uses under
the “Agricultural and Other Uses” category on Page 97, such as; Accessory Apartment, Accessory
Dwelling Units and Accessory Guest House.  Some of these uses may be temporary, but there are
those that certainly could be long-term, such as Convalescent Center, Detention Facility,
Residential Treatment, Accessory Dwelling Units, ele, Some of the categories under
“Residential” could be just as transient (Transitional Housing, Congregate Living, Retirement
Housing) — or more so — than categories listed in other areas (College, Detention Facility,
[tesidential Treatment Facility, Accessory Dwelling Unit, ete.}

We believe that the main property of a College or University that is zoned C-3 would typically
include residence halls on the property and would NOT be subdivided into separate lots that were
zomed independently for the power plant, the bookstore, the cafeteria, the residence halls, the
offices, the classrooms, etc. We believe that the separate “Group Residential™ (permitted in R-
SDM or C-1) designation would be for a property that was not already included on the C-3
property, such as a fraternity house across town or owned by the fraternity themselves but not on
the main campus of the College or University.
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There are no examples in rural Clay County, but William Jewell is clearly ONME large Commercial
property (with the exception of the cemetery). One might say that it was grandfathered in, having
been there so long, but even the new fraternity complex (and the baseball ficlds) are zoned the
same as the main campus, not any special residential district code. They are simply Commercial -
School. Ewen the President's house, Using the GIS mapping of Jackson County, we note that the
same is true of Avila University and Rockhurst University, In the case of UMKC, there seem to be
multiple lots acquired at different times, but they are all zoned the same “School-Private™ whether
classrooms or residence halls.  Catholic colleges like Rockhurst, Benedictine, St Mary in
Leavenworth and many others would include housing for professional religious staflf (priests,
monks & nuns) EVEN IF the College itself were not residential.

This leads us to believe that a College or University is permitted by right in a C-3 district and that
a “typical™ College or University would include dormitories or other housing on site and that,
while the language of the Code is non-specific, that this is the accepted norm and to be expected.

We also feel strongly that Clay County is looking through a lens and enforcing a particular flavor
of church (Sundays/Wednesday, non-residential) and that by so doing, is violating the
establishment clause. The definitions in the Code list those things which SOME PEOPLE
associate with “church™ - but to use that list as definitive and final is to seriously hamper the faith
of MANY different religions who might do things in “church™ that aren't on your list.

The C-3 Zoning allows for all kinds of residential housing, even long-term housing like Detention
Centers or Convalescent Centers or Congregate Living. We fail to see where the State has a
compelling interest then in eliminating such usages from Church or College in C-3. We would
refer you to other local examples like St. John Catholic Church in Liberty that houses stall, or
Little Sisters of the Lamb convent and chapel in KCK, or Reim Buddhist Center & Monastery, or
Grand Avenue Temple homeless shelter, or Forest Avenue Church family shelter (all in KCMO) or
Mount St. Scholastica convent and chapel i Atchison. As far as we can fell from our research,
these are just zoned “Church.”

Agpain, we appreciate your timely consideration and written response to this question, as it affects
our current rezoning efforts and subsequent legal decisions about how to proceed. We sce a
strong likelihood that the result of the current track may have to be an RLUIPA federal lawsuit
against the County and we'd like to avoid that if at all possible. This might be the best option to
allow us quict enjoyment of our property.

Thanks again for your consideration of this issue,

g%mﬁ

Douglas E. Perry

Senior Pastor & Founder
The Church of Liberty
The Liberty Farm
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16-101BZA - Appeal of Administrative Decision

Exhibit B - Manager’s Written Interpretation (1 page)

Clay County, Missouri

Planning and Zoning
L Frer S S PN ARES 6 q86d S0 has

Kipp Jones
March 307, 2018 Manager
hir. Doug Perry bebbie .gf Eéﬁg?
The Church of Liberty )
118 N. Conistor Uinit B251 Alex Kunellis

Liberty, MO 84068 Building Inspector

Mr. Perry,

The Clay County Planning and Zoning Department received your request for written interpretations
concerning two sections of the 2011 Land Development Code on March 2nd, 2018, This letter serves
as the wrillen interpretaticn to your inguiries.

There were two specific requests for interpretation.

1. Request for written interpretation "whether or not ete under Religious Assembly, Mega on page
288 of the Code includ ind of residential option like home housin

parsonage, or other use typical of many churches. synagogues, mosgues, and monasteries”. A

residential use is not included in the accessory uses of a Religious Assembly, Mega.

2. Request for written interpretation of the "whether or not College or University as used in the Code
and permitted by right in C-3 Zoning district includes doms and residence halls or not”. Dorms and
residence halls are not permitted by right in C-3 zoning districts.

If you have any guestions or concerns, please contact Kevin Graham at {816) 792-0500.

Respacifully,
Planning and Zoning Deparbment

Kipp Jones

CC Fla: Migole Brown, Assistant County Adminisirator
FKewin Grafam, Coundy Gounseior
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16-101BZA - Appeal of Administrative Decision

Exhibit C - Appeal Request Packet (1 of 27 pages shown)

APPL..L OF ADMINISTRATIVE DEISION
CLAY COUNTY BOARD OF ZONING ADJUSTMENT
A SUPPLEMENTARY INFORMATION FORM MUST BE COMPLETED AND ATYTACHED TO THIS APPLICATION

NON-REFUNDABLE: & 76
—
Fees: $23000 + $spoo  + M ' qq“W - L{Z\[
™ P beaion Speaal Cartifios Ml Towl
Lag Nots Degesi oategx
U appibondde) o Ay x Rate!
“Nowe: Tiwe Glny fer q.i\u reguired posige Or certifed wanl sast accenpony dhis dpedioarior, Ay chack or maney evde papadle fo o
“Clay Coasty Trvonarer * T apnlone’ st ok the amnes o sxidreasnss of aff prapenty awmers withis @ 1,000 foar roaies of he salyosr
oty Basndevies

Appellunt 1: |

Address:

SDesx CTry Ly
Telephone: (W0 }}/16' SAE ( FC\THT-HFE ( )

[T Wi 1
Appellane 2;
Address

3t Chy Sazne 1
Telepborse:  { } C ) L bl

Hom Wik Fas

} \
Address of subject property: / 1"’5/ g fap @Lﬁfﬁf Ep.
Legal descripalon of prapesty wuss be suvacived

*Additional strects may be attached *
Give a brict statement setting forth the legal interest of each of the appellants in the building or the
fand involved in the appealed decision. If property owner is a corporation, appeliant must be an
efficer of the corporution and must attach certification of corporate office held to this application, (77
appllcant is a represemarive of the appellant(s), an owner s authorizotion must be attached )

e fliecor. | : =
Give a brief statement, in ordinary and concise language, of the specific declsion protested, together
with any material facts cluimed to support the contentions.

@ Alfcese

Give a brlef mllunc-l. in ordinary and concise language, of the relief sought. the reasons why it is
claimed, und why the protested decision should be reversed, modified or otherwise set aside.

e AT7ACHep

1 heseby afTlrs Coad e 2bave statertetits and sppecistaliom are i snd comact AN panicuring sppeVasds sen siae

ﬁtgﬂ; Date: ﬁ-‘?_z/_’/é_,-

Sipnotare(s)

Last Revised: 0592012
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SUF _EMENTARY INFORMATIL |
Clay County Planning & Zoning

Application Date: ¥

Agpplication Mame: E ﬁ_‘f:ﬂjzm -“"E:I'-'L of [CETTEs fp Teefe 7R 7o

: iomie FEEEY
Phone: 0 M E}Mc} 2 P
Property Owner:  _ MiliginCo Anieii Foe ?ﬂwim N R

Desired Use of Subject Property: __(_fleggetl = Ve sloenTone comipwes’ 75
Apticipeted Time Meeded for Presentation at Hearings:
BOARD TIME REQUESTED
Flanning and Foning Compkssion: hours
Baard of Zoning Adjosiment: &S houss
County Comemission:  hours

List of witnesses (attach an sdditionnl sheed, i nescded):

List of exhibitz (atiach an additional shest, if needed):
feqfee ] Cirhar MFEs vs Crneas (laisesnd Eivarsand
Oy e fleplEnriea) . _Lieathcase Fescuwe Misgoe) V5 HATT esfome M
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Additional comments or informalicn {gtiach an additional sheet, I'Fnud-ml]l:
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3 NHOT "i'l’HJl'E.LILJ AW THIS LINE

Spocial Depasit: Crage Depasibed:

Fovised: 10,/230/03 Al e Apedicatiane for dunendment g2 Laning Map, CUF or HZA
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Owner's Authorization

Thig fonm muast be submitted when the applicant far arse of the below actions is not the actual owner of
the property involved. No application will be accepted without this foon being complete.

I, m.!“:bz L 5 L do bereby authosize

(Owrer's same)
—RX’Q_?WV Tie Chirecn oF Lioem Tt 1o apply for the following sction(s):
tApplicants name)

K Rewoning from (2w P

[ Preliminnry/Final Plat
KT Conditional Use Pecmit Y 2

B Board of Zoning Adjustment (BZA) Action

53 Temparmry Use/Sign Permit

on my property legally desaribed as: (U description attnched) /jl.) /3 OLD @.{ﬁ W?p. ra
Breeio.0n5pe w65, MO .

This authorization is valid through @9 7 50 ( 20/@ . If the requested action is not complete at
this end of this time period, apother muthorization must be submitied before the spplication may be

consadered further. -
[~ 2B~/
(Date) © ignature)
(Owner's Signature)

Attest:
STATE OF MISSOURL )
Counay of Clay ) .
Onthis A8 dvaof 2 7 bufoee 1w, the undursigned Notery Public, peosceally sppeared
m] , 0 e know to be the perscafs) described in and who executad the forogoing isstrument,

uxumum-ms&mmmm

IN TESTIMONY WHERBOF, [ Sove bervmto
526 iy hand and atfixed my offickal senl at my
om:ohChyCo\nty Missour] e day and yeur

Clay Coamuty, Misscusn
1aning % Zoming Departimest
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The Church of Liberty

118 N. Conistor, #8251, Liberty, MO 64068 — 818-255-5765

To. Board of Zoning Adusbment

From: Doug Pesty, The Church of Libeety
Date: April 10, 2016

Re:  Appeal of Staff

We have asserted from the very beginning of our discussions with Zoning siafl that there is
something deeply flawed in the Clay County Zoning Code that; 1) makes po allowances for who
we are and what we noed to do , and, 2) violates our civil rights. We have tried every available
avenue 1o nevigite through the Zoning process and found nothing but denials. We never wanted
this 1o tern into o fodernl civil cghts Sawsudt, but we fear that it may if the County can't find & way
to see the reality that there are holes in the Code.

We ure @ Church that has purchased a piece of property (14518 O Quarry Roadd) where we can
have “church™ (The previous owners, Millin Co. are financing the purchase shori-term. See
authorization attached.) For us that means living in community, BEING s charch daily and
together — as we have been doing for over a decade. We bave said from the very beginning that
“The Liberty Farm” was to be o teaching and training institution, that peaple were coming there
10; A) be a Churcly, B) live and work together, C) manage our outreaches (internet/radio, ete.), D)
learn how to do Permacubture, Animal Husbandey, Aquaponics, Hydroponics, power generation,
mission truining, munistry/pastoral training and maoy other things SO THAT we can go spread the
Gospel, teach peaple in other places and set up farms where they arc nceded. Besides being a
place where we can Jive out what we sec in the Book of Adts, living together and woeshiping
together - this is also “Missional Agriculture™ and many denominations irain people specifically
in these arcas. We are an acknowledged non-profit church that has the right and privilege to train
ministers, to license and ordain, to offer certificates or degrees w those who complete & program
of study that we have designed and opproved, This issue at band has nothing to do with furming -
we'te approved for that and already deing it It all has 1o do with our ability to residentially
occupy the land as n Church (or even as a college/seminnry).

We believe strongly that the Code 15 violating the Establishment Clause of the U.S. Constitution
by defining HOW we manifest “church™ znd forcing us into a “Sunday and Wednesday Night”
model — despite that there are examples all around of convents, monasterics, sheltess, priest
quasters, parsonagss and many other historically gramted ways that a “church™ might manifest,
There are over 1,000 Christian “intentional communities™ in the workd where the “chucch™ lives
together on & pieee of lond (www.ic.ong). And that's just Evangelicals, not includiog all the
Catholic versions! We would slso refer you to the cases of DiLaura vs Township of Ann Arbor,
Lighthouse vs Hattiesburg and City of Minneapolis vs Church Universal and Trimphant (sce
attached) as coses invoking the Religious Land Use and Institutiosalized Persons Act (RLUIPA,
see gitached), Tn some cases, the cost 1o the city in the end was quite substantial.
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We believe tisat sormewhere along the way, the Zoning Code has gotten things backward. The
Zoning Code seems w0 make it put responsibility to prove why we shoald be allowed to use our
land as we see fit according to our faith — and to prove why what we want 1o do will be good for
Clay County, And yet, the Constitution works in the completely opposite direction — as does
RLUIPA, Under RLUIPA it is the clesr respoasibality of the state (Clay County) to prove why it
has a “compelling interest™ in limiting the religious expeession of a clyarch on its own land.

“By passimg RLUIPA, Congresy comclusively desermined the matlonal public palicy that religions
famd wves ave to be guarded from imferference by local gowernwniz (o the meelmom exoons
prermisted by the Constitusion.

Cottomwood Christizn Ctr, 218 £ Supp. 24 at 1230 (grasting 2 preliminary injunction).

RLUIPA also makes it clear that there can be no discriminatory policy that allows scoular uses,
but not religious and that the state is not fo place a “substantial burden™ on churches, particularly
unfamiliar new movements, that would prevent them from exercising therr faith, We feel stroagly
that our civil rights have been violated, and are daily being violated contimally as we are kept
from hiving out var faith in community on our land. We believe that the County HAS placed a
“substnntinl burden™ - to the degree that its unlikely, theough the current processes and the bins
shown against us by neighbors and other actors, that we will EVER succeed through the current
Zoning system, We have also spent many thouwsands of dollars - that we can’t afford - 1o try to
comply with every request, only 0 be denied with prejudice and in some cases, having our due
process rights violated. This is exactiv why RLUIPA was written and it i the spplicable law of
the land in this case, not the Clay County Zoning Code,

We asked the Zondng Director foe written clarification on whether or not "Religious Assembly™
wonld include homeless shelter, stafl’ quarters, or even parsonage. Their response (see attached)
was that the Code makes no allowance for any residential component foe “Church.”

While not in rural Clay County, there are examples all over in the poarby area thut would
coatradict this, tncluding:

* St Joha's Catholie Church in Liberty, Holy Family in Gladstone, St Andrew the Apostle
in Gladstone, St Charles Borromeo Parish in Kansas City North, St, Aan Parish in
Exoolsior Springs (AN in Clay County and all have Priest’s quarters.)

The Little Sisters of the Lamb Convent (36 S Boeke St, KC, KS — zoned “Church”)

Rime Buddhist Monustery (700 W. Pennway, KC, MO - zoned *Commercial Improved™)
Conveat of Christ the King (1409 E Meyer Blvd, KC, MO ~ zoned “Church")

81 Therese Coavent & Hogan Academy (1919 E 58th $1, KC, MO - zoned “Church™)
Sisters of St Francis (2100 N Noland Rd, Independence, MO — zoned “Church™)

Saint Michael Monastery (KC, KS - zoned “Chuzch™)

Forest Avenue Church & Family Shelter (4300 Forest Ave, KC, MO - zoned “Church™)
The Lighthouse Homeless Shelter (3212 Central, KC, MO - roned “Office Building™)

and many others,
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We also asked the Zoning Director for clarification on whether or not “College or University" as
used in the Code und permitted by right in the C-3 Zoning district would include dorms and
residence halls, stafl housing, president’s bouse or any other residentinl option - and if not,
WHERE are examples of Colleges and Universities that bave thelr property split up into different
zoning codes for each separate building or block of buildings on their campus. Staff responsc was
that the Code makes no allowance for residence hulls or any residential companent for “College
or University.”

Here is every mention of "College" or "University™ in the Code.
On Page 95 it says that “College or University™ is a permitted by right in the C-3 zoaing.

On Page 254 it describes this term as: “College and University Facility ~ An educational
instittion or other institutions of higher leaming that offer courses of general or specialized study
leading 1o a degree.”

On Page 197 it says that Colleges require “Schedule C” of the parking cede because it's difficult

to determine the exact parking needs without more information. Some of the considerations in

Item 4 on Page 199 are “employees, students, residents or oconpants,...” To us that means that
“residents™ e of the projected possibiliti

These are the only meations of “College or University™ in the Code except for a mention an Page
253 under “Business or Trade School” which says “A use providing education or lraining in
business, commerce, language ar other similar activity or occupational pursuit, and not atherwise
defined as a home occupation, college, university, or pablic or private educational facility.”
Business or Trade School is permitted by right in C-1 and C-2.

On Puge 258 there k2 an item “Group Residentini™ that says: “The residential use of u site for
occupancy by group of more than six persons oot defined as a family, on a weekly or longer basis,
Typical uses include occupancy of frateenity or sorority bouses, dormitories, residence balls,
boarding howses or fruternal orders.” This category shows up on Page 95 as permitted by right in
C-1, while Group Home is permitted in C-2 and C-3 with a Conditional Use Permit.

In order to define “Religious Asssmbly™ in such a namow way - or even “Colllege or University™
in sach a narrow way when it might be Church-based - the County bas 1o show a compelling state
interest in restricting *Religious Assembly” from manifesting residentially as we have requested,
Ard since the Code has other categories that are clearly just as residential ~ and even long-term —
as what we have supgested, it looks like the Code is being selectively enforced.

Despite that there is 2 “Residential” category on Page 95, we weuld argue that, for example, there
are other “Residentinl™ uses under “Clvic/Institutional” such as; Convalescent Center, Detention
Facility, Hospital, anxd Residential Treatment Facility, There are also “Ressdeatial” uses under the
Comenercial category on Page 96, such ns; Bed and Breakfast, Cabins/Rental, Campground/RV
Park, and Hotel-Motel, There are also “Residential™ uses under the “Agricultural and Other
Uses™ category on Page 97, such as; Accessory Apartment, Accessory Dwelling Units and
Accessory Guest House.
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Same of these uses may be temporary, but there are those that certainly could be very long-tenm,
such as Convalescent Center, Detention Facility, Residential Treatment, Accessory Dwelling
Units, etc.  Somx of the categories under “Residential™ could be just as transient (Tmnsitional
Housing, Congregate Laving, Retirement Housing) - or more so ~ than categorics listed in other
arvas (College, Detention Fucility, Residential Treatment Facility, Accessory Dwelling Unit, etc.).
This clearly shows that secular residential uses are already permitted by dght in C-3, %o the
burden is on the county 1o show why Clay County has a “compelling interest™ in limiting u church
from munifesting their faith residentially and violating their stroagly held belicfs

We belicve that the main property of a College or University that is zoned C-3 would typically
include residence halls on the property and would NOT be subdivided into separate lots that were
zoned independently for the power plant, the bookstore, the cafeterds, the residence halls, the
offices, the clissrooms, ete. We believe that the separate “Group Residential™ (permitted in R-
SDM or C-1) designation would be for a property that was not already included on the University
C-3 property, such a5 s fratemity house across wn or owned by the fratemity themselves but not
on the mein campus of the College or University,

There are no exampies in rural Clay County, but William Jewell is clearly ONE large Commercind
property (with the exception of the cemetery). One night suy that it was gmndfathered in, baving
been there so long, but cven the new fraternily complex (and the basebull fields) are zoned the
sanx as the main campas, not any spocial residential district code. They are simply “Commercial
—Scheol™ Even the President’s house.  Using the GIS mapping of Jackson County, we note that
the saene is tree of Avila University and Rockhurst University. To the case of UMKC, there seem
to be multiple lots acquired at different times, but they are all zoned the same “School-Private™
whether classrooms or residence halls, bookstore, cafeteria or business office.  All of these, and
especially the Catholic ones, would have staff Lving on site. The same would be true with
Benedictine College in Atchison, KS,  Having speat three vears runming the Residence Life
program and living on campus at University of Saint Mary in Leavenworth, [ can tell you that
there were probably two hundred Nuns living on campas, sither warking there or retired,

This lends us to belicve that a College or University s permitted by right in a C-3 district and that
n “typical” College or University would include deemitories or otber housing on site and that,
while the language of the Code is non-specific, that this is the accepted norm and 1o be expected,
There is no clear path for how a residentinl college ke William Jewell would start in Clay
County according to the Code without changing their land to a whole alphabet soup of zoning
codes. IF C-3 is for College/University, then what about the foothall fleld or the rec center or the
cafeterin or the bookstore? Would they all be included in C-3 as an expected part of what it means
to be College/University? Then why not dorms? Surely this is an oversight.

The Courts has aften beld that churches are valuable to a camummity, that they should not be
treated prejudiciably, and that they should be accommodated unless there is a compelling state
interest. Jt's also a regular thing for new faith movements thet are unusual or unknown o see bias
ngainst them that makes it very difficult to stat. We bave cetainly seen our share of that — and
the County has an obligation to see past the noise and adjust Zoning codes where they are fuulty,
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We have talked from the very beginning about this being a church-based teaching farm. ['ma
licensed and ordained pestor. We are a recognized non-peofit church and missionary sending
agency, | have a Masters dogree in Higher Education Administration from UMKC which &s all
about how fo design, set up, manage, and administrate a college or university, 1 also worked for n
time 25 assistunt to the Dean of Student Affiirs and Director of Residence Life and Studer Life at
the University of Saint Mary, And, s a church, we bave the right to establish semisaries, courses
of stdy, missionnry training programs — and certify, license and ordain as we see fit  We also
believe stroagly that “church" is best manifest by living together.

The argument we have consistently heard from Zoning is thal they are not violating RLUTPA
because they are treating vus the same as they would any secular arganization that wanted 10 use
that land. But that's not really true at all. The Code has defined “Chwch” in such a narmow way
that it excludes us and forces us into & mold that we don't and can Gt It's no different than

suying that “Hotel" is approved, so long as people don't stay there overnight,

The County has to prove why it his = “compelling interest” in NOT allowing us as a people of
faith 10 live out our fzith on our land as we see fit Since Clay County already allows lots of
ressdential uses for land in the C-3 zoning distriet, we can only presume thet it's; A) an oversight
in the Code based on ignorance of different kinds of churches, or B) u bias aguinst us personally.

We ask that the Board of Zoning Adjustment would overtum the previous Written Clarification by
Zoning staff, We are nat looking for & way 1o get arourx] bailding codes or densitics or snything
else — we have alwuys worked with stafl to design something that will be safe, will waork for all
concerned and will meet all requirements,

Again, we approciate your limely consideration and response to this appeal, We see o strong
likelihood that the result of the current track will be an RLUIPA federal lawsuit against the
County and we'd like to uvoid that if at all possible. Adjusting the Code to allow for a church 1o
be a church as they are led by their faith might be the best option to avoxd public controversy and

allow us quict enjoyment of our property.
Thanks again for your considesation of this issue,

Douglas R. Perry

Sensor Pastor & Pounda
The Church of Liberty
The Liberty Farm

o Kigp Jonas, Direcior of Zordng
Kown Geabam, County Counsel
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OPFINION

KAREN NELSON MOORE, Circust Judge. Plaintiffs Tim DiLaara ("DiLaura™), DF Land
Development, LL.C., and Apastolate for the Encharistic Life (collectively “the plaintiffs") appeal
the district court”s order granting the plaintiffs attorney fees and costs. The plaintiffs that the
district court abused its discretion in ordesing a sixty-percent reductfon froen amount

G The Honornble Curtis L. Callier, Chiel Usbed Stroes District Jndge for the Bastem District of Temesses,
sitting by desagnation,
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recommerxded by the magistrate judge’s Report and Recommendstion. The defendants Township
xf Ambmb(l)fé&nnl/\rh& Township Zoning Official, and Am:‘:‘rbu: Iownship Zoning Bo:ﬂd of

ppeals (co vely “t dcfendamg")ams?pml,mgm kstrict coust etved in ruling
that the p&ahuif!s were entiticd to any costs or fecs bccmmlﬁey were not prevailing parties.

Heocsuse the district court was within its discretion in finding that the plaintifis were
prevailing partics, but abused its discretion in reducing the fecs and costs by sixty percent, we
AFFIRM in port nnd REVERSE and REMAND in part the district court’s judgment granting
attorney fees and ©osts © e plaintifls in the amount of $72,214.24,

L BACKGROUND

As thes is the thind time that these partics bave conve before our court, there is a loag history
behind this cose. Dilaurn, as @ member and Executive Director of the Apostolate for the Eucharistic
Life, receaved i charitable donation of real estate in the Tawnship of Ann Arbor for hosting guests
for religious prayer und contemplation. In conjunction with this proposed use, Dilaura nexd on
provading onmrlcmcnwy fi and ovemnight accommodations for approximately eight gucsts
thronghout each week.

DiLaurn sent a letter to the zoning official asking whether the plaintiffs® proposed
usc under the deaation was prohibited by the deferxdants’ zoning onﬁ‘n:lnoe Tgeomning i
responded that Dilaurs was prohibited under the zoring laws from using the in the wa
in which he proposed. Dilovra filed an application for a variance, but the zoning of %
dended the varience application.

The First Amended Complaint was bro under 42 11.5.C, § 1983, und alleged violations
of, inter alin, the plaintiffs' right 1o free exercise of religion under the First Amendment of the
United States Copstitution and the Religious Froedom Restoration Act. 1.S. CoNsST. amend [; 42
11.5,C. § 2000bb of seq. (“RFRA™). The distrsct court gransed the defendants” motion to dismiss for
lack of subject mutier jurisdiction, holding that the plaintiffs lacked standing and thut the plaintiffs’
claims were nol tipe.

In Dileowra v Anw Arbor Chavier Twpe, 30 V. App'x 501, 505-07 (6th Cir. 2002)

&t l;li_sbed opimion) '(“'Di[.aiaw ), we conciu((l'e:u thul the hailt:"(? did have standing and that
7 clsims were ripe for review, Altbough we disagreed with the district court's ressoning, we
that there was no First Amendment violation. Jd. nt 508, However, we concluded that the

:Eimi " RFRA claim was still vabd. Although parts of RFRA had recently been declared

unconstitutional by the Supreme Court while Dilawe | was on . Congress cnacted the
Rcl‘ichl;ous Land Use and [nstitutiomalized Persons Act, 2 US.C. § et xeq. ("RLUIPA™),
which amended RFRA. Dilawra !, 30 F. App’'x ot 507, Thus, we remanded 1o the district court to

determine whether the defendsnts were violating the plaintiffa’ rights under RFRA as amended by
RLUIPA, &f wm 510.

Afler Dilanra T, on November 14, 2002, the plaintiffs filed a Second Amended Complaiar,
formally clacing o violatioo under RLUIPA. On December 16, 2002, the township board of
wustess, an the recommendation of the planninﬁ cammission, gramted the plaintiffs a conditional
permitto opernic = bod and breakfast, Although the defendants asserted that they would not enforce
it, 0 bed and brcakTast perit requires that the permites charge guests u fee and peohibits servin
alcobol or meals odbwr than breakfast and Jight snacks. These restrictions, if enforced, wo
interfere with the plaintiffs’ plan to provide services for froe and to serve lunch, dinnes, and
COMEMANRI Wi,

On recuned from DiLawra 7, the district coust granted summary judgment in favor of the
plaintiffs, concluding that the defendants” bed and brenkfast proposal violated RLUIPA. While

U famer &
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ackpowledging 1hat the defendants were not going to enforce the bed und breakfast provisions af the
preseat time, i Jistriol court stated that it hod “to look at what [the bed and ordinance]
says and take 10| us] exactly what [the defendants] could do." Joint Appendix (“J_A.") a1 §38 (Mot.
Hr'g on Croas-Mot. for Summ, J, ["H:’g:) &l 27). The district court did not formally grant an
injunction. bus, rther, stated on the record et the defendnnts could never enforce the bed and
breakfasl provisons against the plaintiffs. The deferndants a , and we affirmed, Dilaurav.
Top. of Ao Avbhor, 112 F, App'x 445, 446 (6th Cir. 2004) (unpublished opinion) (DLawra .

This toines us o the issae before us today. After Dilaura 1, the plaintiffe requested
atforney foos o o rosis asiociated with fitigating this case. The magistrate judgs issued a Report and
Recomawcndin o cancluding that the plaintiffs were entitled to attomey fees and costs in the umount
of S178,535.07, T'he district court found that the plaintiffs were iling parties, but reduced the
award by sixly porcentto $72,214.24. The parties aross-nppealed to this court; we have jurisdiction
aver their appeuls mxley 28 U S.C. § 1291,

IL. PREVAILING PARTIES

We e T s distriet court s determinstion of cvuilitmnymtnsfor clear error. Knology,
Inc. v. Dexiylor o mee'na Co., 464 F.3d 722, 726 (6th Cis. 2006), The defendants argue that
plaintiffs are o0 catitled to any attgrney fees or costs, because they do not qualify as%lin;
partics™ unduvr 4 TLS.C§ 1988(h)," Section 1988(b) provides, in pertinent part, that in an action
to enforce poovianasundar RERA or RLUIPA “the court, i its discretion, may allow the peevailing
party . ..o cosconble nttomey's fee as part of the costs .., [ Pm\-ailinw slatus is a “siatutory
threshold™ i b st be crossad before there is noy consideration of & fee awnrd. Tex. Stare
Teachers Ao o Gowlund Indep. Sch Diss., 489 U.S. 782, 789 (1989). This threshold is crossed
when “he (00 7 s succoeded on ‘any significant issue in l_:ggahou which achicve[d] some of
the bencfit T+ 1 -¢ sought in bringing suit” ., " Jd st 791-92 (alterution in original) (quoting
Nadeau v, Hiln e, S81F2d 275, 27879 (15t Cir, 1978)). See alro Deja Vv of Nastville, Inc. v.
Metra. Gov's of Nashville & Davidson Cowny, Tenn, 421 F.3¢ 417, 420 (6th Cir. 2005), cert
denied, 121 %1 1 M8 (2006).

=1 e vochistone of the prcvaillr% inguiry must be the material alteration of the legal
relation ! ; Copaties.” Farrar v, Hobdby, S06 US. 103, 1 Il(lM)(quol‘ixﬁowaand,“9US.
at 792933 ol alteration requires that “{t]be plaintiff [} obtain an reeuble judgment
against the v 0 b from whom fees are sought, ar comparable relief through a consent decree or
seltlement,” O/ initions omitted). The reliel must directly benefit the plaintifi “at the time of the
Judgment or codement” Kl [ contrast, *[w]here the plaintifl™s success on a legal claim can be
charcter iz Lo ely lochnical oc de nrimimis, n district covrt would be justified in concluding that”
the plainill © o0 ) peevailing party under the statute.  Garland, 489 US. ot 792, Purther, the
change i 11 1 o hip betwoen the parties must be court ordered—if s party's in position
is purely o0 . e there is no vailin;.&ano)('). Buckkannon Bd, & Care Home, Inc. v. W. Va.
Deptef il oo s Searvs,, 532 HLS. , 605 (2001),

Tl wdnes make two overlapping arguments in defense of their pasition that the
plamntifl- Cprevailing parties. Fin, the defendants argue that their chunge in pasition was
purely v [t e disteset court did not order the defendants to do anything, and, therefore,
vader Be o0 T i Ys are not prevailing parties. We cannot agree with the defendants’
charactc: Tl ri s as voluntary. To the contrary, if the defendunts” actions in this case
were vol o wonld not have appealed the district court's decision in Nlawra /. The

Vin o e Siid) of the Federal Reles of Civil Procedure, costs are 1o be swssdhed 33 “of course™ 1o
Be prevac oty Al eed costs are pare of the alilmare swand that plantiffs ssek, the debese between he partics
fostrses o 0 mcy S ek ITASCL S 198K

TAlpaen 3
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pladntifts il ool ofain Tl relief in this case until the district court announced, and this court
affiomec that the detontmes conld not enforee the bed and becakfast permit limitations against the
plaintifls. Thoe the delondants’ actions were not completely voluntary.

Secomd, the Sofondants asgue that the grant of summary judgmerdt in the plainti 3" favor was
only a technicnl o wonbatic victary, and, thus, ender Farrar v. Hobly, the plaintiffs are not
prevailine partice Thoy arove that the rale is that “a plaintifT who does not obin relief in the form
of amarv v pocuforcenble declurstory judgment ar an injunction 'BM!HMIig‘Fany
vader S vion FIEE 1 of Diefs-Appellees/Cross-Appellmnts at 24, According to the defendants,
becanss et oo s coat of summary judgment in favor of the plaintiffs did not include one
of these wme ol reliv 1 e plaitiffs are not prevailing parties,

Thosdfembant " spment vests on an erroneous view of the law. They do pot cite any cases
stating 111 o party el oblain a money judgment, aqcntbmeablc dec Judgment, or an
punctic e oue b et sl o prevalling party status.® As explained above, dscpmymnto
suceess o dan o leading to @ material legal alteration between the parties, that
party b oot sty threshold ™ into prevailing party stats. Althou amnnel:dgncm.
anenforcenhio ol oo dgment, or an imjunction wall indicate such an alteration between the
parties, (fwese 0w 11 anly ways in which sach a changed relationship may manifest itself, The
cascatl v vid caimple

e e i eonn granted the plainif)s' motion for summary ju t, and stated on
the reen i 1l et e coudd not eafoece thedr endinance against the p ' use
of the prupa i, Tl ey uurt:a‘plaincdtlmilmnmgmmi an injunction because “the relief
fthe pli 1wl e orineffoct is [the defendeniz] not enforcing their ordinance. l‘mE’hg
 grant ot o o oo ootion for swmary judgment,” JA. at 836 (He'g at 25). While the
distoict < ot decl ¢ Libal the rediel “injunctive,” the eflect of its order granting summary
udgmes cvterioll eod the legal relationship between the parties in that afler the district
court’s L oment v ooodred, the threat of enforcement no longes existed. The plaintaffs” victocy
wasp vt e Lo daymbolie, ond the district court’s determination that the plaintiffs were
prevailiy aatie ol learly erroneous,

[l VEE REDUCTION
A Ston ! oalef I°
covien 1 phiee of discretion u district court’s determination of the attomey (ees due

under & Lalto o bstantial deference™ to the district court’s decision. Deja Vi, 421 F.3d
Md23, A el oo exists only when a district count 'relies upon cleasly erroneous factual

T medep o hearing/reheoring o baoc, the defendants cite, for the firet tise, ¥ cas: which, they
argue, roquy thatee o auvi v plenGNwith s maosctary et of s injunction befowe the plalimifTeen schizve

1 starts for Ach'g/Refs 1o Donc al 10 (citing Gregasy v. Skally Coamry, 220 P13 433, 447 (&h

ir. 200 f' Vo ne oo e aranment cunidscts with the delencants' carkier arpument o this court that, to be »
preveileg pa ey 10 ot <ol wf In e foem of @ money jodgment, an enforcesble declasatory judgment
oram injuecti M 1 S peleen'Cross-Appellmitest 24, Now the defondants sre srgein g Sal only w monetery

Judgment or ciagetion v Tl
Dot ngueent oo o wrong, Dulisdests” new sgomont fisils because Giragrory, s the case u
Whids ieel 0 o A e D, Civip, B3R F.2d 1169 (Gth Clr. 1590), have doth been nm

Sxckivwaow LR e heeow W Vo Dep 't of Henlh & Hwam Resoweer, $32 ULS, 598 (2001).

makes Clame LAl ol s o ebtake pecvlTeg sty staus B edgment that is entorceable and oo the menes
Aot b Y foee oh e osies oa the mieriis and conct-erderod conseat docroes creote the 'maserisl altortion of
the et rebiati madeip L0 per 2t neORESErY i (At inil sl dwand of Mk 'GM"(@tlln&TusmeMM'n
v. Garl o Do oSl LS8 T 290 (1989))). Tothe extent the G mad Woaldrislge limit provailing

partiea 1o #he o paet ool mondary judgeents or ininctions, they ee 1ol

il e ]
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findings, applies 1w Law mnproperdy, or vses an ¢rroneous legal standand."™ L (quoting Wikol ex
rel. Wikol v. Birmiivegivon Pub, Schs. Bd of Edwe., 360 F.3d 604, 611 (6th Cir. 2004)).

B. The Decision 1o Hednee the Award Was An Abuse of Discretion

In the case at bar, the distrdet court abusad its discretion on three Jevels, all of which
culminated in its deci vion 1o reduce the focs and casts awarded. First, it incorrectly concluded that
the plaintitfs were ni coiitled 1o fees [ work done prior to the Second Amended Complain
beoouse the plaini!ls ol ineiely prevailed only on their REUIPA claim which was not raised unti
the Second Amende Conplainl. Second, the district coun applied the wrong legal standard,
because, ol thowgh it iy D11y found that 1he cise 81 bar was one 1nvolving a common core of facts,
iti ey treared i viious elaims s distinet, reducing foes based on the number of ¢laims won
versus the number of cliis losl. Thind, e distriet court eered in finding that the plaimtifts did not
get camplete relicf,

Lo Refathons i Vehveen RLUTEA Claim wad the Original Complaint

Ovng reason e v he district connt™s decision 1o seduce attorney fees and costs was its
conclusion that the 0 Ts did not mose theie RLUIPA claim unti! the Second Amended
lzint. Accecdiv - ihe disinet comet, “Jn e of the claims initially pled succeeded and none

of the ! finitially « o0 (1 was obtained ™ 1A mi 302 (Onder at 3).

(ot in OfLawra ! voc explained the in their First Amended Complaint the plaintiffs pleaded
a claim under RFILA wlo | was amended by RLUIFA, esscted while the case was oa appeal,
Dl [ 30F, App s 77, Thus, ot rcand, the panel instructed the district court to adjudicate
thearichul RFRA cla: - wding tothe 1 TINTA provisions, &, nt 514, 11 follows that the district
court was ineomrect In i/ 1 ling that non - of the aniginal eleims succeeded, because, according to
DiLgvo 7 the paned oo tha RERA claim in the First Amended Co it to be adjudicated
aza RLUIPA elaim, Even omgh the plac it did not formally include a REUIPA claim untif their
Secom! Ameaded Con ol ool it was an abase of diserction for the district court 1o ignore the
decision Fapanclol'tl o artin Dilaw o/, amd 1o weat the REUIPA claim as unconpected to the
work rolired o the Fieo o onded Compline,

Y, The Distrw « oot Applied the Wrong Lepal Standard (o & Case Involving a
Common € v Facts amd b Legal Claims

e district cov 200y abused e disemtioa n liling o state the comrect standand
applicoll - when a serie o lated legal <luine ane based on a common core of facts. We recently
stated 1!

1A court shoold 1o redoee attorwy foes hased on a simple ratio of successful
clhnms o elatny ' ol When el i aeed o o common core of fm or are
ol on relate ! ol Iheorics, | o w porpose of caleulating altorney fees they
wiould not be tr o nsdistinet el 1he cost of litigating the related claims
1owld not be o Laee 1

Dejo 1 421 F3d at 423 ¢ coting Tharponr v Yollow Freight Sys., Ine., 90 F.3d 1160, 1169 (6th
Cir. 1% %) (eatation on oo ““Litignm o voes) Bith oy raise altemative grounds for a
desired o tcame, snd e oo ncjection o e nallone o neseh certain grounds is not o sufficient
reason Lo reducing thy o e resilt i o nettees '™ fd {yuoting Hensley v. Eckerhart, 461
US 42 103598« e amited))
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I 1he case atbar, the disiriot court s stalement ofthe applicable law is selective and, theredy,
mislead! ae. To the extond that the standan! is staled correetly, the opinion improperdy applies that
standun! 10 the facts, 11 district court opinion skules;

I detennining o revonable attensey fee ihe district court should foous an the
wirnilicance of e ovemdl veliel obtuined by the pleintiff in relution to the hours
rensomably exponded in ibe litigasion ™ Hensfey v Eckerbart, 461 U.S. 424, 435
(1183), Further & nedoction fooms the Jodestar 15 appropriste when the prevailing
ety “nchieve] ©1 pnly pontial ac Donted sococss,” Ll at 436,

In the peseil case, alainti 110" succvss wag “partinl or limited indeed.” Mone
of ol elodmy tnidiadiy pWed suceveded amid none of the selicl initially sought was
claained. Three vearsings the litiwmion plunti 115 asserted she RLUIPA claim, whick
ol smecesd, b sil! it cemmdnin s clise fdfodd orul na declaratory or injusctive
vl was awnrsod

JA, a1t -0 (Onder o 3-4) (alloeation o oriy inal) (emphnsis supplied). The district count’s
quotalio (o ensley Gls o reeognie T the Segeeme Coet mindated the following: “Such
a lawsi 1 ane invalvins o comrn Son' of fesd cannol be viewed 03 3 series of discrete claims.
Instead o Jistrict cor et shoull focus oo the sonifeaney o the everall relief obtained by the
plaintif!  relabon to the bosrs noosonma® L es peoed ot Dligation.”" Hensfey, 461 U.S, at 435,

I Tocusing oo e Mact ot o o the plaintiiTs" chivme fasled, the district court does what
Henslen o cilically forbida: tamalyzes gocrice of relitol logal elaims besed on a common core
Offacx:'- e bt vendtses e gooncnmt o b e B e thie ||i;1inlil‘l'x' overll Nmmw
onthe oeskor fadbur o) 1he wlividn ek , Ieenimie the "thlilliiﬂi ultimatel pwvailedm
only or aic relate! lepal el g, thetsuien coud edieed the ntiorney fees custs by sixty
perees: | o oo ampont e the s el come ol T the IULLHFA glam, because under ey

tthe & 1t is what matiess” S8 Do dhe &t cond’s redoction in fees was an sbuse of
SCIC!

o Retbef Ocbadiedd Was € anplete

Ty 5odet eoum alao cemd B e hding Bt the ~“plalnhil's’ success Wépﬂ!ﬁll or
Hemited. . . LA ALII2 O mw Gy e b pliindi e Bl thien Frest Amended Complaint,
the delion: oz dlended then thes (ICITURSISER [E the proswerty. Now the plaimiﬁsm explwaly
allows | sir propoged s of (ur gregorty wattone ooy application of the defendants’ zonin
ordinmio . The thest the canrt did not pewo nn vjunetion of declomtory jud when
granted o pla bt metion Lo ol ardecn pinke the alsimate relief less complete.

AR SRR I8 R PA T

T -‘;m_fcsdh]uw Wity cvos s ats s litiom s oty correct amount of fees and costs
doe o tly e a8 RS Ihie core 0 They s creto oo el W peed it rench this issoe at this time;
we eer e o, inthis e e e s et 1o remy e 10 11 dlistriet court foe @ decigion on
fees thior i connistent vt o o ion.

2 e iet eaurt gl aat e e enticoo ! phrmse s s o of fieds," e ver that e poetion
of e nuich itq:,m PO - BT RRUR TR 1 TR TTLOW B ST T - SRR S AL T i, we infer the district court
believey ' b ik R G 100 carsalo e mne placadble o can—all of de clikes adre tased on the
defends e Vs (o grant the [ s o e sk eliz o eetsent, ool el of the claims were designed
to coab) s ofeh pruperty at roue o rapies
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Ve e foregoing reasens we AT FTRN the districet court®s juifgment taat the plointiffs are
et iy e e, wee EEYEISE e didnici -:_:-c:-.l - _||,||]:_:|||_;_-||_1 iasalr as 14 :nud:uhud the fess nndd
E:l:sls by sy percend, s we VELXALASTT 1o Che disiricy courn Cor furiber proceedings consistent with
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CITY OF MPLS. v. Church Universal &
Triumphant

Ancotate this Case
339 N.W.2d 880 (1983)

CITY OF MINNEAPOLIS, Plaintiff, Lake Harriet Residents, Intervenors, v. The CHURCH
UNIVERSAL AND TRIUMPHANT, Minneapolix/St. Paul Region, Inc,, «1 al,, Respondents.

Nos, C2-82-1333, CO-82-1542.

Supreme Conrt of Minnesota.

November 4, 1983,

*881 William C. Dunning, Asst, City Atty., Minneapolis, for plaintiff.

John H. Herman, Jemes A, Payne, Minncapolis, for Intervenors.

Christopber B, Hunt, Roger A, Pelerson, Peterson, Engberg, Petesson, Minnespolis, for respondents.
Owen P. Gleason, Bden Prairie, for Minnesota Civil Liberties Union, amicus corine,

Heard, considered and deckded by the court en bane.

AMDAHL, Chief Justice.

This is a case of first impression. The City of Minneapolis originally comenenced this zeaing action in
the form of @ motion for a femporary injunction purstemt to Minnesota Statutes Annotated section
462362 {West Supp.1983) to prevent respondent Church Universal and 'Triumphant {Church) from
using the premises at 4551-55 East Lake Harnel Parkway as 2 church, maonastery, convent, seminary,
rectory, parsonage, parish house or religious retreat. Lake Harrlet Residents, an unincorporated
sssociation of residents living in the neighborhood of the Church, intervened as plainfiff,

The City alleged that the property was zoned as an RI single family residential district and that the
Church was in violation of Minneapolis Code of Ordinances section 52240 (hereinafier Code). This
code section limits the occupancy of & duplex (which was the prior use of the building) to *882 tweo
family units uniess the premises were properly converted 10 other than residential use, The City also
alleged the Church was in violation of Minneapolis Code of Ordinances sections $38.120 through
538200 for not complying with the parking or loading requiremnents for a religious institution or
church. Respondent Church replicd that the Church and other accessory uses of the property were
permitted under Code sections S38.12004) and 538.120(6)(k).{ 1] Additionalty, the Church alleged that
it had substantinlly complied with the off-strect parking and Joaling requirements of the Code, The trial
court dended appeliant’s maotion for & temporary injunction.[2]

The pasties have all stipulated fo the validity of the Church within the meaning of the Mitneapolis
Zoning Code and the recognition of the Church by the United States Internnl Revenue Service as & tax
exempt religious orgnmization under section S01(c)(3) of the Internyl Revenue Code. The isswes ut trinl
on the City’s motion for & permanent injunction were fimited %o whether the oocupancy of the Church
property by more than two fmily units qualified as a use “sccessory™ w the church use and whether the
Church was in violation of the parking and loading requirements of Code sections 538,120 through
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538.200.(3]
Afler trial the court held:

(1) that the Church uses the subject property as a church, monastery and rectory; (2) that the Church
usc is a permitted use and the monastery and rectory uses are permitted “accessory™ uses in an Rl zoned
district; (3) that the Church is in substantial complisnce with the parking and loading requitements of
the Code and that absolute complisnce with the Joading provision of the Code would create an unduc
burden on defendants, destroy the acsthetics of the property and produce no benefit to the surrounding
property owners,

The trial court ruled that if the Church should require additionn! parking speces in the fiature, those
spaces could be lecated within reasonable walking distance of the subject property. The request for a
permanent injunction against the Church's use of the property was denied. The City was ovdered to
issue all permits necessary to the recognition of the property as a permitted church, monastery nnd
rectory. The district court, however, refained jurisdiction over any future disputes that might arise
betwean the parties conoerning the provision of additional parking spaces,

The City of Minneapolis and the intervencss, the Lake Harriet Residents, appeal from the order
desniying injunctive relief and the order for judgment entered in favor of the defendant Church Universal
*883 and Triumphant on September 15, 1982, We hereby aflinm. [4]

Minnespolis Code of Ordinances section 538,120 lists the uses that are permitted in an R, single-
family ressdential, district. The permitted uses include:

{4} Religious institutions as follows: (a) Churches, chapets, temples and synagogues, * * * * * * (6)
Accessory uses Incidental 10 and on the sume zoning kot as the principal use as follows * * * (k)
Convents, seminaries, monasteries and nunneries; rectories, parsonages and parish houses; religious
retreats when acoessory o a church, chapel, temple or synagegue. [emplsasis added |

Section 52240 defines the meaning of an "accessory” butlding or use under the zoning code as follows:

Accessory building or use. A building or uge which: (1) [s subordinate fo und serves the principal
buikling or principal use, (2) Is subordinute in area, extent or purpose to the principal building or
pancipal wse served, (3) Contributes to the comfort, convenience or necessity of occupants of the
pancipal building or principal use served, and (4) Is Jocated on the same zoaing lot as the principal
building or principal use served, with the single exception of such accessory off-street parking facilities
& are permitted 1o Jocate clsewhere than on the same zoning lot with the building or use served.
(Emphasis added). An exemplucy list of accessory uses follows this definition in the Code but the list is
explicitly described as not being exclusive,

The other reldevant provision of the zoning ordinance is Code section $40.440, which describes the
principal permitted uses of the higher density B1-1 Distrscl. ‘This district permits all religiousa
institutions allowed in R1 districts but applies t¢ coavents, seminaries and monasteries when they are
principal rativer thun accessory uses.

The off-street parking requirements for religious institutions and their accessory uses allowed in the R1
District are delinented in Code section 538,190 as (ollows:

(7) Religious institutions. (a) In addition to the minimum ot area requircment and except as provided
in (b) below, parking requirements shall be as follows: (i) Ten (10) parking spaces, or (it) Ooe parking
space for cach twenty (20) seats in the main suditorium plus any rooms which can be added to the main
naditorium by opening of doors and/or windows 50 as to obtain both madio and visual unity with said
main auditorium, whichever is greater. (b) Convents, seminaries, monasterics, nunneries, rectorics,
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parsonages, parish *884 howses and religious retreats Parking spaces shall be provided in adequate
numbet, as determined by the zoning administrator, to serve persons employed or residing on the
premises, as well as the visiting pablic, based on stendards ncorporated in the zoning code for similar
uses,

(Pmphasis added)

In sddition, Code section $38.200 provides thsat religious institutions containing 10,000 square feet of
gross Hoor arca of more must provide one off-street loading berth. Section 538.90 defines a loading
berth as a large parking space 10 feet wide by 25 feet in leagth which could accommodate » lange
vehicle stch as a truck,

A. Deseription of the Church

The Church Universal and Triumphant is a worldwide atganization, founded in 1948 in Washington,
D.C. by Mark L. Prophel. The Church operates o religious seminary, Summit University (established in
1973), oo a 214-acre college campus in Los Angeles, California. Montessori [nternational, 8 privase
school fousded by the Church, is also located on the campus, As purt of its worldwide ministry, the
Church sponsoss the operation of beanch churches known as Church Universal and Triumphant
Community Teaching Centers. The branch at 4551 Fast Lake Harriet Parkway is the subject of this
appesl. The Church has been modeled after the carly Hasene and Christian communities and
places great emphasks upon religious community lving. Each teaching conter has a religious
residence directly associated with it The Lake Harrict Teaching Center is a nonprofit corporation under
the lawz of the State of Minnesota,

The subject property is a large stone mansion of 17,000 square feet overlovking Lake Hamiet and was
used as a duplex prior to the adoption of the curvent zoning code. 118 cuvent zoning status is &s a
permissible noncenforming duplex use under the "grandfather” provision of the ordinance. The first
floar of the home contains a sanctusry, public reception area, bookstore and administrative offices.
These areas are used by the noaresident public members of the Church and also by the residents for
private devotions, for adminsstration and for training purposes. There are also two private residential
rooms on the first floor and two gamges used exclusively by the residents. On the seoond floo, nine
rooms are private residences; there is a kitchen and dining arca used paimarily to prepare meals for the
residents bat also for communal meals for nonresidents; and a library and children's playroom used by
both nonresidents and resident church members. The bome contains a total of 13 bedrooms and nine
baths, The basement contains stomge, lnundry and heating areas and an wadio-visual center which also
serves both residents and nonsesadents,

At the time of trind there were 19 adults and three children residing ot the subject property. Four of the
adults were manded couples. Some of the unimarried residents were male axd sone were female. The
Church Director, Mr. Coanor, testified that the number of residents could increase t 35 and that the
upper limil woukd be imposed by tw safety snd health requirements of the residents. As of the date of
trial, 13 former residents had lefl the property. Each bad resided there for varying periods ranging in
leagth from 2 Lo 8 months, All 13 former residents remained members of the Church. The community
residentinl element is considered to be one of the essentinl elements of the mission of the Church,
Resiclents are trained 10 be lay ministers. The activity of each center revolves around dnily church
services, prayer sessions and related church-spossorod activitics.

The center conducts six public religious services per week at the subjoct property. In addition, penyer
services are beld, smalogous to those held by monks or nuns in * 885 monnsteries and convents, that are
nol attended by the public. Daily devolions are considered o fundamental practice. Ordained ministers
condluct church refigiovs services and administer formal church sscraments. Lay ministers also serve in
limited ministerial fanctions. Between 30 and 40 inembers of the Clurch who do pot resids at the
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subject property routinely attend the public services,

The trial court found that persons residing ot the subject property live monastic lifestyles, that is, un
ordered existence, subject 1o specific disciplines. However, residents hold jobs or attend schools in the
community and participate ia community life. Thus they ure not cloistered from the external workd. The
residents of the subject property own 10 automobiles which they use daily, Up to approximasely 12
additional sutomoblles at a thne have been parked in the vicinity by nonresident church members
stieading the public services,

There are currently six off-street parking spaces (incloding o 4-cur garage) behind the bailding and
thete is room on the property for two more spaces but onlty by means of the removal of a great deal of
landscaping,

B. Sequence of Events

On or about June 15, 1981, members of the Church met with the Supervisor of the Minneapalis Zoning
Informution Office, Williasn Nordrurn, and informed him of their intention to purchase the subject
property and use it as both a church and a residence for a aumber of "staff persons”, Mr. Nordrum
supgesiod they seek Lo have the property rezoned 10 R4-4 zone in which rooming houses are permitied,
Mr. Nordrum indicated that while *churches® were permitted in RI zones, defendants would need to
obtain a buikling permit allowing them to chunge the use of the subject property from a duplex to a
church. Mr. Nordrum also indicated that the property would have to be inspected to determine floor-
load adequucy and thut off-street parking spaces and a loading area would have to be provided.

No mention of & monustery or rectory use of the property was made at that time. Mr. Nordrum nssamed
that a rooming housc was 1o be the predominant use, Severnl days later Mr. Nordrum et with
defendants aguin and completed a rezoning petition, advising defendants that the consent of two thinds
of the neighboring residents within 100 feet of the church would be required for a rezondng undec
Minnesota Statutes Annotated scotion 462.357, subd. 5. (West Supp,1983),

The Church representatives then retained an attorney who advised them that churches were permitted
uses in an R1 district and that monasterics were permitted accessory uses. The application for rezoning
was never submitted and the property was parchased on September 15, 1981, with no rezoning
contingency written into the purchase agreement.

In reaction te several complaints from ncighbors and an alderman, an inspector from the City of
Minneapolis Housing Department, Andrew Fllis, inspected the property on September 15, the day the
Church members took occupancy, and again 3 days later. Roverend King, the direstor of the Church at
the time, subsequently informed Mr. Eliis that the subject property was to be usad as a church and was
to have monastery and rectory uscs &8 well. Nonetheless, the City within the space of less than a moath
issued three notices of zoning violations, The first was foe overoccupancy and required that the
building either be reverted back to its permitted duplex occupancy or that plans and permits be
submitted to convert it. The sccond notice was for rubbish accumulation |S] The third notice concerned
registrution of the building as a Y886 Jet-out duplex since the City recognized the Church as the owner
of the property but not as using the building itself as 2 church [6] Each notice specified n 30-dny period
for abatement,

On October 27, 1981, n meeting was held, at the instance of respondents, between city officials and
church repeesentatives. The Chusch representatives agreed to retain and subsequently did retain sn
architect who would work with City officials to assure that the subject property would conform to
safety and health regulations and to outline possible parking alternatives. Written confirmation of this
fact was sent 1o the City by the Church attomey on Oclober 29, 1981,

However, on October 28, 1981, Mr. Jacobs, Director of Inspections and Zoning Administrator for the
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City of Minneapolis wrote to the City Attorney reguesting that he initiste Jegal proceedings against the
Church,

Past peactice of the zoning department has gencrally been to try to conciliate any disputes, to work with
the subject property owners to try to conform with the Code reguirements anxd to hokl compliance
orders in abeyance when the parties are willing 1o Iry o solve the problem. There is no evidenco that
the Church members do not intend 1o coopermte with the zoning officials in casuring that their propesty
meets the basie requirements of the Code. However, if we accept the trial judge's findings that the
subject property is being used principally a3 a church and accessorily, 8s a manastery, then the notice of
Code vielations for overcocupancy and registration as a let-put duplex cannot stand, There are no
ovunicipal limits on the number of people allowed 10 attend any type of church whether traditional or
nontraditional or to reside in o monastery except those fimits imposed by the requirements of health and
safety. The City bas not alleged any such vielations. The Code clearly permits both traditional and
nontraditional churches alike to establish and maintain accessory monasteries and coavents within an
R1 district See Mina. Code of Ord. §§ 538.120(4); $38.120(6)k) (1976).

The crux of the dispute between the Church, the City and the Lake Harriet residents revolves sround
the interpretation of the term "monastery” as it is used in the ordinances of issue. The City argues that
this court should find the teaching center does not qualify as a monastery under the Code, Alternatively
the City charges that, if the bullding is found 10 be a monastery, (18 use Is o “priocipal® not an
"nccessory” use and bence not permitted in an R1 district.

Appellonts admit that the residentinl use of the Loke Harriet property may be a “monastic” use in
soctological terms as established by threw of respondents’ expert witnesses at trial. But appellants
contend that a different definition of *menastic” life was eavisioned by the kand-use planners in
drafting the zoning code. Appellants wish to apply the lsy and Webster's dictionary meanings of a
"monastery® as 4 "howse of religious retirement or seclusion from the warld for persons under relighous
vows." Similarly, appellants waould apply the Webster's definition of "convent” 25 "un associntion or
commumity of rechuses devoted 10 a religions life under a supenoe: a body of monks, friars or ouns
constituting ooe local commumity * * *.” The argument concldes with the nsscrtion that the common
and dictonary understanding of the term moosastery would be a community characierized by privacy or
solitariness, and by seclusion from the world at large, Appeliants then argos that this is the meaning
necessarily incorporated into the zoning code which, according to their perceptions, penmils monastery
uses in the most restocted residential districts only if they conform to the goels of *low population
densaty, large yards, little traffic and close neighborhood *$87 relationships.* When monasteries
assume a "principal” wse, as opposcd 0 a "use accessory™ 10 a church, appellants urge, they must be
ploaced in o B1-I zone because they place too greot a burden on the residentinl neighbochood. The test of
principal versus scoessory use then becomes one of caleulating the "arca, extent or purpose” to which
the various portions of the property ars committed for the residentinl use relative to the ares devoted to
the church use.

Respondents quite correctly point out that the contemporary meaning of the words "monastery”
and "convent™ no longer necessarily Indicates a reclusive lifestyle even in the most traditional
and established rveligions. Courts in many jurisdictions huve recognized that through the centuries the
activitics and pursuits of the occupants of convents, monasteries, parish bouses and rectories have
changed to bring them in claser contact with the secular world. [7]See Diakonian Society v. City of
Chicago Zoning Board of Appesls, 20 1. Dec. 634, 63 [1. App.3d 823, 380 N E.2d 843 (1978).
Association for Educational Development v. Hayward, 533 S.W.2d 579 (Mo.1976). The issue of
whether a lay or dictionary definition as opposed 1o a sociological, doctrinal definition applies to the
land use planners” usage of the word "monsstery” is 8 question of law for this court. All three religious
experts at trial testified and the tnal court fourxd that the residents of the Lake Harriet property live
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monastsc lifestyles as exhibited by a central religious faith, an attachment to an organized charch,
shared living quarters and an ordeved, disciplined lifestyle. It is this definition of a monssiery that we
hereby adapt for interpretation of the zoning code.

In 1979, the Minnesota Supreme Cowrt delineated its scope of review in zoning matters. In
Northwestern College v City of Arden Hills, 281 N.W.2d 865 (Minn. 1979), the court repeated that "it
is our function to make an independent examination of an administrative agency’s record and decision
and asrive al our pwn conclusions as 10 the propriety of that detenmination without acoording any
special deference to the same review conclucied by the trial court.” 1d, at 868 (quoting Reserve Mining
Co. v. Herbist, 256 N.W.2d 808, 822 (Mina.1977)). The court then declared that the same scope is
sppropriate in reviewing the zoning decisions of local govemnming bodies. [d. In our review of the recond
we conclude that the finding that the Church Universal and Triamphant Teaching Center confarms to
this definition i3 a finding of fact which was supparted by substantial evidence at tnal {8]

Appellants next assert that even if the use of the Lake Harrsel peoperty is characterized as "monastic”
that use is still nod permitted in an R 1 residential ncighborhood bocsuse it is a "principal” not a
"subordinate" use, We dissgree,

Appellants’ srgument that there is no "doctrinal compulsion” and no "authentic * 888 religious
necessity” for the Church and monastery 1o function together must fail because the zoning code
incorporates no such test, 'The language of the Code is set forth in the disjunctive and reads very
braadly; to be acoessory a building or use must contribute Lo the comiodt, convenience or pooessity of
the church. Minn Code of Owd. § 522.40(3) (1976). There was substantial evidence at trial that the
residential use served the convenience and comiant of the Church.

The Church Universal and Triumphant does not contest the evidence adduced at trinl that a large and
perhaps equal portion of the Lake Harriet residence is used for residential purposes. But respondent
accurately points out that this Code requirement is also wiitten in the disjunclive; 1o be accessory a use
must also be subordinate in area, extent or purpose to the church wse. The facteal evidence at trial
substantially supported the conclusion that the purpose of the monassery is to assist the teaching
misgion of the individual church,

The major issue then as perceived by the parties is the fegal determination of which measuring rod
should apply; s numerical test which counts numbers of rooms and occupants and time speat in church
or monastic activities or a doctrinal test of service of purpose, The Hoor space, in a traditional chuarch,
that s devotod to & chaped, o church administration and 1o parochial school usage varies widely
depending on the particular denomination and the relative maturity of the church. The sume con be said
for measuring the size of the congregation. Such measurements should pot be determinative in deciding
il 8 monastic or an educational or community use is an "accessory” or "principal” use. We therefore
uphold the saciological, doctrinal position advanced by respandents arxd the tral court,

The two main cases relted on by respondents and appellant are Havuerah v. Zoning Bourd of Appeals,
177 Conn. 440, 418 A 2d 82 (1979), and Association for Educaticoal Development v. Hayward, 533
8.W.2d 579 (M0.1976), respectively. In Hayward, scvernl members of the Catholic Opus Dei Society
were aharing a single family residence, leading an ordered life and participating in daily woeship on the
premises. The court beld that the men were pot using the residence ns a monastery or church or convent
because they were laymen, not clergymen; their religious ministry was an avocation rather than a
“regudar ol primary vocation," Hayward, 533 S,W.2d ut 585. But the Misscuri count carefully
distinguished this case fram one involving s church which offered religious services o the public: *The
Temple [sracl case concemed a church and religious school. The instant case involves neither and
therefore Temple Ismel is not controlling here.” 1d, ot 587, viting Congregational Temple Israel v. City
of Creve Cogur, 320 S.W.2d 451 (M0.1959). The court further stated: *We believe it is important a1 this
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point ta note that the use sought to be made of this residerce by respondents is not & use necessarily
incidental to that of a church * * %, 1d, a1 S87.

The Havurah court upheld the right of a synagogue located [n a lasge residential home to provide
overmnight accommaodations to its members during holidays when 8 religious ban an travel wes in effect,
The decision that such use constituted a permissible “accessory use” was based upon evidence adduced
at trinl and uncontroverted, that overmight accommodation was an cssential religious practice. The trinl
court had found that *[c]entral to this kind of religious community is the concept of shared time, during
which the members come and remain together to worship in a variety of ways, praying, studying,
celebmting religious festivals, and preporing meals according to religious laws.* 177 Conn. at 449, 41§
A2d aL 87.

Similarly, tho trial court found that the residential wse of the Loke Harrict property was an "scoessocy”
vae because the occupancy of the subject property as a monastery *889 furthers the purposcs of the
Church in extending its teachings and mirdsiry to the community. The monastery serves the
convenience of the Church by training and screening members for future leadership,

This stundand is obviously not a rigid test. But a flexible definition is in keeping with the special ststus
that churches enjoy in our seciety. In a majority of jurisdictions, established churches sre permitted to
maintain wide-ranging uses aceessory (o their churches. Variows parochial and community functions
such as schools, playgrounds, day care centers, drug rehabilitation centers and softhall fields have been
found to be permitted in resideatinl neighborhoods & sccessary uses, Havurah v, Zoning Board of
Appeals, 177 Conn, 440, 418 A 2d 82 (1979),

Moreover, the langusge of the ardinances at issuc is very broad and evinces no intent 10 keep
manasteries and convents that are acossory %o truditional and nontraditional chueches out of residential
neighborhoods,

It i the contention of the City of Minneapolis that the Church is m violation of the Code requirements
as to off-street parking and koading facilities. The evidenos adduced at trial showed that the Church
currently bas six off-strect parking spaces at its Lake Harriet property, a 4-car parage and two spsces 1o
the north: of the rear of the building. The zoning code requires that churches provide a minimam of 10
off-street parking spaces or "one parking space far each twenty seats in the main soditoriom * * ** and
one loading dock. Minn Code of Ord, § S38.190(7)(aXi), {if) (1976). Currently, » maximum of 37
individuals including the ressdents of the property attend the Church services. There was 1o testimony
a5 1o the number of seats in the anditorium but we presume there is ot least sufficient scating for those
37 peeple. The six available parking spaces therefore easily meet the Code requirements as to the
number of parking spaces as well as the one loading berth required for the Church use of the property.

In the caso of a newly established religious group the outside membership attending the services is
likely 1o begin with & small number. If membership does not increase, neithyer will the need for more
parking spaces. [f membership does increase Lo the point where a Jack of adequate parking peesents a
safety hazard, then the housing officials may bave reason 1o require more parking spaces. This court, in
Minnetonka Congregation of Jebovah's Witnesses, Ine., v. Svee, 303 Minn, 79, 85, 226 N.W.2d 306,
309 (1975), doclared that "[i}t is self-cvident that any church will caase heavier vehicular traffic, but for
that matter, s0 would residential construction, However, that is far from the creation of a traflic
hazard,"

Code section 538.190(7)(b) states that sdditional parking spaces may be required for the *monastery”
use of the property in an adequate number. This determination is left to the discretion of the zoning
administrator but has apperently never beon made, Nor did the appeliants wait, before beinging suit, for
the repart of the respondent’s architect as to how additional parking could be provided. Intervenors
state that 7 10 12 additional spaces must be provided to accommodate the residential use. Mr. Noedrum
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testitied that it would be departmental practice to roquire one parking space per three persons based on
the maximum occupancy potential of the building. But Mr. Nordrum was referring to the zoning code
requirements for rooming houses. The applicable Code section 538, 190(7)(b) requires refervace o
*stamdards incorporated in the zoning code for similar use," (Emphasis added), While the residential
use of the property may resemble that of dormatories or roaming houses, the special constitutional
implications invoked when & monastery is "acoessory™ 10 a church, demand that only religious uscs be
termed "similar’' uses in calenlating parking space requirements,

W agree with the ttal court that respondents are carrently in substantinl complinnoe with the parking
requirements. The trind judge viewed the property and *890 found that "absolute compliance would
create @n undue burden oa defendants, destroy the assthetics of the property and produce no benefit to
the surrounding property owners.” Evidence adduced at trial supported these findings. Moceover, the
City has not required absolute compliance by other churches and their accessory uses, The City's
Zoning Administrator testificd that the zoning code is not ngidly but is flexibly applied.

The zoning administrator should proceed (o determine the maximum occupancy potential of the
manastery und the number of parking spaces necessary bn the interest of safety but with the flexibility
that = usoally applied to such cases.[9] We note that the Code itself allows accessory off-street parking
facilities to be located "cisewhere than on the same zoaing lot with the bullding or use seeved.®

Minn, Code of Ord. § 522.40(4) (1976}

This approach is consistent with the approach taken by the majority of jurisdictions which hold that
2oning ordinances traditionally and expressly have inoluded churches in residential dstricts in order to
serve the convenience of the residents and in furtherance of the public morals and geoeral welfare, 2 A
Rathkopf, The Law of Zoning arxl Planning, § 20,01 (1978 Supp.). Facilitics for religious uses cannot
be excluded from uny resdential district nor can their application for permits to expand or modify the
facilities be denled undess the City proves that such exclusion or denial is 2 neocssary exercise of the
police power in furtheranoe of the public health, safety and general welfare. The City has 1o show that
the rxeed for compliance outweighs the public policy against such restriction upon freedom of wosship
and public assembly. Jewish Reconstructionist Synagogue v. Incorporated Village, 38 N,Y.2d 283, 379
N.Y.S.2d 747, 342 N.E2d 334 (1975), cert. denicd, 426 U S, 950, 96 S.C1. 3171, 49 LEdA.2d 1187
(1976).

These majority jurisdictions akso hold that since a church cannot be Jegally excluded from a residential
digtriet by a zoning ordinance, the same result cannot Jegally be accomplished by denying special use
permits{10] unless the zoning offickals meet their burden of proof as 1o the existence of hazards (o
bealth, safety, morals or general wellare, Traffic congestion and increased hozards, insufficient off-
street packing space, and insulficient lot size for the intended purposes have all been repudiated us
grounds for denial of a permit in the majority of states because there was insufficient proof that
congestion woulkl be so extreme that extraordinary and unusunl danger of accidents would result. Z A,
Rathkopt, The Law of Zoning and Planning, § 20.01 at 20-15 (4th ed. 1975).

These caveats shoukd be carcfully considered in any future disputes whick may anise between the
partics cooceming the provision of any additionnl parking spaces. We agree that the trial court should
vetain jurisdiction as to this matter. Respondent Church must apply for a permit to change the uss of the
property from o nenconforming duplex use, to useo as a church, monastery and rectory and the City
shall issue such permit if the premises meets the fire snd other safety code requirements,

Affirmed,
NOTES
[1] The Church also cloimed that the restrictions sought (o be enforced by the City and the *grandfather

s g

BZA 16-101 | Appeal of Administrative Decision | 14518 Old Quarry Rd. Page 31 of 35



clause” {(Code sections $32.20 and 532.30) exempting from complinnce churches established before
July 19, 1963, when the new zoning code was adopted are unconstitutional as violations of the first and
fovricenth Amendments Lo the United States Constitution and Article I, Section 16 of the Minnesota
Corstitution. We note that such grandfather clauses have been upheld in the face of constitutional
attack since 1914, Stode v. Taubert, 126 Minn. 371, 148 N.W. 28] (1914),

[2] Intervenor ekso moved for & temporary injunction and both appellant and intervenor subseqoently
moved for summary judgment. All motions were denied,

[3] Prior to the trial on the merits of the permancat injunction, the trial court had determined that the
zoning regulations in question were constitutional on their fuce and as applied to churches in gencral,
These issues were not addressed on appeal by the City, the intervenors or the Church, The Minnesota
Civil Liberties Union, which participated at trial and in this appeal as Amicus Curiae, did attack the
constitwtionality of the ordinances. But the rule in Minnesots is that amicus curise muy mof rise issues
us to the canstitutionality of a statutory peovision when such an issue is not raised by the parties to the
action. State v, Applchoums Food Markets, Inc., 259 Minn. 209, 216, 106 N.W.2d 896, 01 (1960).

(4] Respondents rised the angument that the Code was enforced aguinst this Church in particular in
such s discriminatory or sefective manner as 1o be violative of the vonstilutional gustuntess of equal
protection and frecdom of religion. Church members produced evidence of 31 churches within the City
of Minoeapolis alleged to be in violation of the zoning ordinances bat which have not been targeted for
vigoraus eaforcement efforts, The City disputes the contention that these other churches are similarly
sitated in that most were grand-futherod into the new code requirements and insists that when other
churches have violated occupancy standards, enforoement actions have been mitisted against them,

Respondents have contended that neighborbood fears about the existence of a cult” at the Lake Hardet
residence and miscanceptions abous the activities of Church members have prompted the City's efforts
in this case, Appellants sdmit that some nelghbarhood residents have expressed such fears and
misconceptions but insist that the majority of the intervenor-residents are only concereed about
parking, over-oocupancy and the deleterious effect upon the residential churucter of the nesghborhood.

Since we affirm the holding of b trin] court on the basis of our inerpretation of the language of the
zoning oedinance, we need nol address the question of whether the ordinance was applied in this case in
a diseromivatory manner.

[ 5] This notice was abated on October 16, 1981, The city housing inspector admitted that the rabbish
could have boen befi by the former tenants who bed vacated the premises on Seplember 30, 1981, The
notice was prompted by & compiaint that day from u neighbor who was attending a meeting of
aumerous residents and city officials.

(6] The triad judge found thet no reams were rented W any peeson at the sabject proparty.

[7] The City claims that the transient nature of the residency of church members und the combination
of both sexes in the same residence precludes a finding of o "monastery” use. We do not know, nor do
wo hazard & guess a3 to the typical length of time during which modern monks and nuns reside within
their convents or monasteries, This question and the lack of & gender limitation upon the residents are
doctrinal matters that are not descrminative of the chamcterization of the ase of the bullding for zoning
Purposcs.

[ 8] Prereguisites 1o living st the propesty include the following:
o Attendance st Summit University, 2 Church-sponsored seminary lecated in Califomia;
b. Acknowledgment of & fiem beliel in 1he eachings of the Church;
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¢, Completion of a delniled application;

d. Approval of the applicant by the local Chuech Director and the natiosal Church Board of Trustees;
¢. Execution of & vow of service by which the applicant undertakes a commitment 10 the Church and
agrees to abide by various personal and community guidelines and disciplines; und

f. Persodic review of cach member’s commitment by the Church and the member.

[9] This dees not mesn that sespondents do not have to comply with the Cly's building reguistions
governing Joad capucity, fire safety, and restroom Micilitics,

[10] The procedural posture of this case is not the typically seen review of a denial of a special use
permit. Indead, this is the first time the City of Minnespolis has ever brought an injunctive action to
enforee the zoning code, But the granting of an injunction preventing the Church from using the subject
property & a manastery would be tantamount o the denial of such a permit, Since the neighboring
residents have inteovened in this action, there is obviously wo chance that the Charel Universal and
Triumphant could obtain the requisite two-thirds spproval of a zoning change as is required by
Minn.Stat. § 462 357(5).
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RLUIPA Religious Land Use Case: Lighthouse
Rescue Mission — Hattiesburg, Mississippi

Written by Daniel P. Dulice on Decemsber 10, 2015 Catogory: BLUIPA Cases

The federal court in Hattiesburg, Mississippi has approved a sottlement agreement that requires the
City of Hatticsburg to allow Lighthouse Rescue Mission (Lighthouse) to operate a Christian-based
residential addiction treatment facility in a former school facility in Hatiesburg. Under the terms of the
settlement, Hattiesburg must ulso pay Lighthouse $15,000 in damages and pay Dalton & Tomich's
attormey fees incurred in litigating this matter.

Lightbouse is a non-profit Christian ministry located in Hattiesburg that provides religions services,
long-tenm housing, and treatment for single motbers that are recovering from addiction as well as their
children. Lighthouse wiss formed in 2005, when its creator felt called to start the ministry after realizing
there was a desperate nocd for such o mingstry in the Hattiesbueg community. Tlsat same year, using his
own personal funds, Lighthouse's founder parchased a former elementary school building in
Hattiesburg and bepan to renovate the building to serve &3 a worship facility and overmight shelter for
its ministry participents.

While the City of Hattiesburg allowed Lighthouse to use its facility for worship and addiction
caunseling, 11 refused to allow Lighthouse to provide overnight shalter for the women and children
participating in the program. ‘The City's justification for this decision was because the school was
Incated in a single-family residential zone. As a result of the City’s refusal to allow Lighthouse to
provide overnight stay o the school facility, Lighthouse wes forced to spend an additional $65.000 1
buy @ separate house that was adjacent to the school facility at which it could house some of the
ministry participants.

Lighthowse appliad to the City for & zening change that would allow 1t 1o provide avernight stay ai the
achool facility. Howeves, both the Hattiesburg Plunning Commission and City Councll rejected
Lighthouses request, Next, Lighthouse appliad for a conditional use permit to use the facility for
worship purposes and ovemight stay. The City Council approved the permit with respect to offering
worship services, but opce egain explicitly probibited Lighthouse from providing ovemight stay.

After cight years of unsuecessfully trying to work with the City to allow it 10 provide ovemnight stay at
the school, Lighthouse's only option was to file a federal lawsuit. In May 2013, with the assstance of
Dalton & Tomich, Lighthouse filed its lawsuit in the United States District Court for the Southen
District of Mississippi. [n the lawsuit, Lighthouse challenged Hattiesburg's 2oning regulations as
violative of RLUIPA, the federa! Fair Housing Act, and the United States and Mississippi
Constitutions,

With respect to RLUIPA, Lighthouse argued the City’s decisions imposed n schstantial burden on
Lightbouse’s religious exercise. Namely, by refusing to allow Lighthouse o provade overnight stay at
the school facility, the City was essentially forcing Lighthouse to forego the most central senet of its
ministry, which is to provide a safe, stable living environment for low income women in recovery from
addiction and their children in arder to allow the women to focus fully an their recovery and their
families.
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Lighthoase atso argued the City’s actions violated the Fair Housing Act, 42 US.C. § 3601 cf seq. The
Fair Housing Act protects individuals with handicaps, including thoss in recovery from addiction snd

participating in a drug or alcohiol recovery peogram, from discrimination in housing. In this matter, the
City specifically relied on discriminatory statements from neighbors claiming Lighthouse’s proposed

facifity would create safety issues, ncresse crime, and decrease property values in the arca.

In Noverber 2013, Lighthouse and the City reacbad & settlement agreement under which Hatticsburg
agreed to provide Lighthouse with the exact relief it sought in its Complain—the ability 1o provide
tong-teem overndght housing to the single motbers and children that participate in its ministry program.
Specifically, Hattiesbarg agreed to provide Lighthouse with all building code snd occupancy permits
and use permits it oceded to provide ovemight stay af the facility. Under the terms of the scttlement
agreement, Hatticsburg also agreed to pay $15,000 in damages to Lighthouss as well as Dalton &
‘Tomich's attomey lees incurred in Iitigating the matter,

Today, Lighthouse Rescue Mission is fully operational and peoviding & safe, stable living environment
for perioda of up to nine moaths to mothers i recavery from addiction and their children in the
Hattiesburg community, Lighthouse also continues to provide Chnstian-based spiritunl guidance, n
variety of classes including GED, pareating, and money management, ns well as counseling
opportunitics 10 its participants.
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